E]]

STATE OF MONTAHA
; BEFORE TIE BOARD OF TERSOMHEL APFEALS

IN THE HATTERL OF UNFAIR LABOR PRACTLICE HO. 30=80;

BMFITE TEAMSTERS UNION,
LOCAL WO 2,

Complainant,

AMEHUED CHODER
LA

COLMTY OF MISSOULA
HISSEULA COUNTY ARIHPORT,

e fendnnt .
TR T R SRR T S S A

Upasi applicatdion of the parties this matter vas remanded
to tha Doacd of Personnel Appeals by the Feurth Judicial
Digtrict on September 3, 1902, directing that a hearing ba
held to detarmine the mxact emount of money dus Robert
Moflett under the torna of the Board's Cinal ocder datad
July 24, 1981 ond undar the terms of the setilems=nt agroamaikt
onteted into by Ehe parties on Hovesber 16, 1981, On
Cotober 14, 1932, a lwaring was held in Miscoula at whieh
Conplalinant was rapresented by Mo, 0. Patrick MoRittrick and
Bofendant by M. Jaremy G. Thame.. Mr. Earl 8. Boshm AgpEEA L Ed
on bahalf of wiletta Malone to abject to the senfority list
‘:l:lnt-‘-l'il-'li:u.‘-l-i_:l_'l': the satbloment agraaman:,

IESUES

During the course of the hearing the parbizs resolvad
fome of the isoues rajsed concerning Mr, Moffebb's clainm.
Thoy agreed that the [ollowing issues were in dispute and
old be addressed by the board,

1. A ruling en the joint petition filed by the

parties seoking approval of the petilemsnt
U EEpEnk
4. The total amount of bkack pay due Mr. Hoffetk,
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. FMEthet inpterest should be awarded opn Lhe amount
e

. Whether $1,05%1.00 ib interin sarninroe should be
defducted from the totnl Sim.

12 How the S2,448. 00 recelwved by Wy, Moffstl im
unemployrent compensation during the tine he
wik uwnenployad gphogld be treatad.

.  How much vacation Leave is to bo credited to his
acoount.

5 Wieblier Defendent sliogld pay into the Public
Enplayees Retiremant Syslem contribotdeons 1t
wonld have paid for Mr. Hoffett during the tine
in questlon, and if so, whather the Board should
declare That thece was no break (n esrvice during
that kime.

FINOINGS OF EACT

taoed on bhe evidenoe on the record in thia mackag, |
Cled as followg:

1. The parties stipulated that the parlod of time
with which the feeues raleed by M. Moffett |n concerned is
from Augugt 3, 1980 through October 31, 1981,

2 j&mﬂ parties stipulated that the goodss wages due
Mc, Hoffett for the above period are BIR, 752,60 emnd that in
addition to that asount he is to be paid 51,000,080 in settle-
ment of hif ¢laim for health insurance sontributions and
premium pay for helidays he might have worked.

1. The parties stipulated that from the geoes wages
figuge of $18,7542.60 thern 18 to be deducted 52,030.51 [or
HAGRR &lrgaﬂr paid by Defendant and $1,781.%3 foar wager paid
by chn Missoula Couwnty SBherifT'as offics,

4. Coples of Bobert and Wanda Moffeti's U.3, fndivi=

dial [ncome Tax Heturns received on Maech 6, 1989 from

T d ™
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lﬂtﬂrﬂnl]iﬁ“ﬂhﬂf Service ghow the following Ciquees for
thelr wage sarnings during 19806 and 1981 {other anrnings
reparted wWare from interest and rents, no self-enployment
Lrc o wn? fhosn §a
1880
£15.,416.00 = tobal wages reported
7,929.8% = uwages earned by Rebert Maffest thiakgh
: Hiddoila County (W=2 Form)
£7.50 - wages sarned by Robert Moffett through
Migroula County (W=2) [oim)
7,459.00 - wages aarmed by Wanda Moffetlb throwgh
Wedlern Nantana Clindic

1981

510,768,000 = total wages reported
119,50 = wages saroed by foberi Moffect thiough
Hissonla County {W-2 Foim}
1,197,090 - wagesa sarned by Reberi Moffett through
Migsaula County (W-2 lera)
11,441.56 - wages reported oo W-2 form but which

Hobert Moffett refused to accept from

* the Airport Authoriby and mo noted on
. hia 1501 ipcomn TaR relucn
9,450,94 - wages sarped by wanda Moffett through
] Woatarn Montana Clinde
B l%na §1,05L.00 clnimed by Defendant af an offset tao

back pay dua Mr, Moffett was not eatned by him and, there-
for=, may not be dedected fram the wades due.

%, The parties agree that intersst on the bachk pay
should be awarded purRuant to the Board's policy.

7. During the peried of time partinent to this 1ssum
Mr. Moffett received §2,44E.00 in uneoploymont inesurance

cempenaaticn,
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L i-Tl'I-E parties agread that 15 deye sick leove would
be ccedited to Mo, Moffett'd actount to cover the perind
fram ﬂuwi{:l 1980 through dctober 31, 1%BL.

3. ad he not been terminated, Mo, Moffett would have
carned vacation leave at the rate of 1.325 dayes for Auguot
19849 I'_h.rn.l b Ootoler 1981 for a total of 18,75 daye {15
ponklhs- - 1025].

1%, Duripg the period August 1980 thesugh October
L98l, Defendant would Bave made cegular paymaents lnto the
Fublic Employees Astirement Sysbem on Mo, Moflfett's baliall,
ThoRe payments woold have included ite own share and Me,
Moffett's phare deducted from his pay a= required by law,

11. Had Mr. Moffett not bean terminated he woold not
have had o break in service with Dofendant and hio retire-
ment benefits under FERS would not have besn disturbed.

ANALYS 1S

There is no dispute bBelween the parties over whebher
interest should be awarded since the Board has in Fact
recently announced (ts policy in that pegard and since
Defendant acknowledged thak interest should bs given, if
that whe Board policy. The interect caloculation ie set

torth Tfurther herein. See ULF 3-79, Druce Young ve. City of

Oreat Falle, decided by the Board of Persoonel Appenls March
4, -1983; T!II:LH parties do not disagree over the matker of

CRprl oyar :E:.;JIJ employee contributions to Rl Public Employecs
Relirement' Syatem {FERS). They agree that the employer
ehould withhold fessm back pay the zmount Mr. Haffatt wosld
have mﬁihutﬂd, combine that with the amount the smployer
would hnvn.'___nnntl:ihut.ml and forward the total to PERS,

Further, both partles urge the Board ta approve their seilble-
penl agzeenent. On' the ropaining lesues the parties are not im

AqQENITETT
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At 1:1:155 Mearing on October 14, 1982, Wr. MoKittrick and
Hr, Thﬂnﬂ:;ﬂt:cd that the follewing isaum was relevent and
should bé:ﬁddreuﬂeﬁ by the Hoasdr . wWhether the satelsment
B CaamEnt ;ntared into by the parties for the purposs of
:Euulvingéshu pending unfair labor prectice case should be
ILPPID'JEU.:‘E%I

HE. H;:l Boehn, representing Wiletta Malone, alsa Apr—-
peared at the kearing and spoke againet the approval of the
settlement agreement alleging that paragraph bwe thoroof cop-
cerning sepiority had been eeached in an athilLrary or capri-
cious manher which injured Me, Malone. He pubmitbed o brief
in support of bis position.

There is an lssue over the propriety of the settlement
agreement; however, there are not sufficient Tacts on the
record abt this tipa to reach a conclusion cencerning whather
He. Malone or any other person affocted by the agroanait hao
e valid elaim. This, of course, invelves the larger issue
@[ whether the getllement agreenenl comports with the maks
Whirle order issusd by the Boprd in thls cace. Therefore, Hk
Chis time, it would be inappropriate to either appeove or
disapprove the parties® agresment. Since the Soard has bees
put on notice that a clain has beeo pade against the agras-

nent, 1t cannob be acted upon without a resslution of the

Lactaal allegationa and legal implications raised by Mc. Boehn.

The parties’ dispute relative to the number of days
credit to be given to Mr, Hoffett's vacation leave recocds
centera n:%mud whather he would lave taken 15 daye vacabion
during the perlod from August 1, 1900 through August 1, lusi
ind WAL, E;trnﬁmre. campencatod fob Lhioes dayo as & part ofF
gross wageR. Complainant argues. that he im-entitled to be
credlited thh the full 15 daye, plus 3 3/4 days for the
period August 1, 1980 throwgl Octobec 31, 1981 Tor a total
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of 18 3 dayn. There is nething wixier those soections of
the law ﬂﬁliﬂ-ﬂ' with wacatlen leave for public employecs
which reguirea that leave earned be used within the period
in 'EllEl:th'-_?-U fere.  On tha ConTrary, Saciion Z-14-017 HOA
nllowe ﬁ.n;'l_E_l:l.pl-:-ﬁr:E to accumulate up to two Lipes the oDaximum
BaT T uﬁﬁrﬁanr- Ho leawe i forfeited If it iz used within
20 daye Efon the lact day af the year in which ik nccrued.
I Mr; l'lnfl.'att lnd been apployed by Defandant Jduring the
period in question, he could have elected to accumilate his
vacation leave. To'allow him credit for thoge days now
appaars reasgonable, for to deny hin bhose credits sowld
rocuuire that the Board assums he would bave btaken 16 days af
sacation during bhe period. e should be gredited with a
total of 16 3% days vacation,

Baged op Bhe finding in Mo, % abova, the contention of
the Employer that $1,055.00 be dedocted from ME. Moffett's
rass. Wages Lor the period relevant hare miet ba peisecisd.
Thare in nothing shown on his tax returnno to indicate he
earndd puely apousik

Aneiher atea of dicpota in thle malbbtsr ip:  how choold
the 52,248,000 received by HMr. Moffett in unemploynent com-
pensation be traated? The Esployer contends that he 18 net
pntitled t:D full pay for the perlced and the uneoploynent
#UHDE!IHEL{ﬂm Thay believe that e Employer shouold edther
be credited with the §2,448.00 dn the form of an offset to
the grosa wWages due or that Mr. Moffett should be pecguired
to reipmurse the Btate for the unsmploynent ke receivad,
Copplainant's position le thab uremplojnent compensation 1s
not a Frﬂ-:l_!:ll!-' daductien [ron back pay due, that the matony =

LB
between the Stata and Mr. MHoffsbk pe to whether ha mist make

e

rEmuﬂTt- Tho Hational Labor Relations Board has a
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leng history of disallewing unenployment compensation pe-
celved by a diccriminatas to reduce back pay. In HLEB v,

GUllett Gan Co., 340 U.S, 361, V1 S.Ct. 337, 27 LERM 2230

(1051}, LEu U 5. EBupraps Court, fn upholding e WLIN posi-
tion, ceasoned thet unenployment benefits are not divect
bensfite, bot rather collateral banefits and pince congider-
ation is Qot given to collateral losses., none should be

given to :EllatﬂIML Benafite: See aloo Winn-Dixis Storec,

inc., 413 F.2d 1008, 71 LREm 3003 (CAS 196%); Sioux Falls

Stock ¥Yarde Co., 236 NLRER 543, ‘99 LERM 1316: Cal-Pacific

Farniturs Mfg. Co., 221 HLEM 1244, 51 LEAM 1059 (1975,

Boporoft Art & Stained Glass Works, loc., 258 RLEE 194, 106

LEEM 1237 {196L); Higging w. Hardes, 644 F.2d 1398, 107 LIEM

2418 (CAZ 18981). In Bruce Young, supta, the Board of Tereon-
nel Appaals atated that unemploywsnt conpensation benefts
are not to be weed as an offset againet back pay.

The only remaining issue £c that of dinterest, the
parties agresed that the grees wages due are 918,752 .60 and
from that amsunt a total of B3,612.04 (§2,030.51 and
41,781,531 ahauld be deducted at vhgas tlrmady paid.. That
leaves a total of £14,940.56 in back pay due for the period
Aaguat 1, 1984 throegh oOcteber 31, 1981, The addditional
51.000.00 agreed upon as the settlensnt for Hr. Moffett'e
claim Cor bhealth insurance premiuse and prenion pay ar
holidays ]i.ﬂ besn included in the amount upon which Interest
has been caleulated balow giving a tobal of 51%,940.56.

The Board of Personnel hppaeale peceitly decided to adopt
the method of conputing interest on back pay thal is uced by

Lhe NLAB. Bruce Yeihyg, supra) Florida Stesl Cotp., 231 NLRB

651, 946 LHFM 1074 {1%77); Harth Cembria Fucl Co. v. NLAD,

107 LHRM 2140 (CA3S 1WA1). ‘The method entails tho use of the

internal Reveoue Service's adjusted prine intersst rate,

A e
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which le the Fate charged oc paid by the IR far fedaral tax
uﬂnﬂuueu.ﬂ Ik in & rate figed by the Secretary of Troasury
figk more- often than every six months to roflect money nacket
changes and da delined as 90 percent of the averpge predomi-
nont rate guoted copmercial banks Lo lorge businesses,
rounded to the neayvest full percent, The Board nleo decided
bz uwee the quarterly mathed ol copphibing back pay oo ceot

forth by tha HLAE in 7. W. Woolworkh ©o., 26 LHAM 11B%, 90

HLAE 2E% and approved by the 1.5, Supcems Coogck in BLEE w.

Seven-Up Bobtling Co., 244 U.5. 344, 73 S.0t. 207, 31 LERAM

A237T [E9SX}.

In the InAtant cazsg Lhe exact amount Hr. Eofifott would
hnve earned in each of the 5 guarters from Aogust 3, 1980
through October 31, 1981, 18 wot in evideoce because the
pacties stipulated to & grose apount for the entire period!
Thi method dwed below to make the mentlily compukotion for
the purpose &f arriving at interest dus was Lo divide the
total anagnt due [E15,940.50) by the 15 montha and then
multiply that guetlenb ($1,062.704) by the numdwmy of coppen-
gable months in each gquatter [(smonths he would have worked)
Lo deternine the net anount [pringipal) diue as of the end of
each guarter. The net amcunt by quarber saltiplied by the
interest rats ylelds intecest due as of June 30, 1963 by
JUArTer. InoeeErt due beyond that date will hove To ba
computond at Ehe apnd . of sach sucoesding guarter, shoold it bhe
necescary. Thus, by settlng a prospective pay-off dake of

Jure itl,;'@ﬂii the amount of interest le computed as Eollows:
=4 |
Ll

QTR RATE DER COMPENEABLE HET
ERDING MONTE X MONTHS = AMOUMT u
B-30=F1) BL,O&2 704 2 {fpug., Bept.)  57,125.41
13=321=A4 - 3 H, 18811
1=3E=H1 H 3 J, 188011



TH . : EATE FEH CORPENSABLE HET

ENDING . bonTi X __ NOHTHS - AMOUNT
H=30=B1 _" i 3 4,1B6.11
9-30-81 " 1 1,1B8.11
12=-31-u1 i L [Oct.} 1,062 T
615, 540,56
IHTEHE%? INTEREST WIVGES

ATE= = DUE Ee=d0-F3 DUE. G=30=R3

G43% 2 913.9]

a0 1,275.24

ary 1,17%,.6D

34% 1,083,586

1% aa0, 11

20 297,56
55,738 60 615,940, 56

*The NLAE Regional Office in Seattle repoctsd the fallowing
adjusted prime intorest tales it used to compute back pay
avard Interept in the private sector: 1900 - 12%; 1981 - 1=%;
L9R2 - 20%: 1983 = 16E. To determine cisple {otareat the
HLEH procateR the annuel intercest rate acosrding to the
nusher &f guarters intercet would have besn earned an tho
Rages due, then applies thal aggrfegate fate {4 of 12% 4 129

+ 0%+ % ool 16X in thik capa} to the anmount Lhe apployes
would have earned, minno any interim earnings, as of the and
of Lhe first guarter after termination. To compute (nterspt
due on wages which would have basen paid in subseguent quarters,
the first rate [43% hefe) i reduced by one=fourth of the
amount of Ele adjusted primne rate in #Efsct at the time {12%
£ 325 = 3% hera).

Io gummary, ‘the amount due Mo.Moffett, as of the ataced
pay=olf date, ic 515,940,.56 in back pay and $5,TIE_ 60 in
intercst,

CORCLUSION OF Liw

Robert Moffott I8 entlitled to bBack pay and tha restora-
tlon of other benefits which he would have saprped but for

the Epployer's wiolation of his righte under Title 39,

Chapter 31, M08,
aéh CHEENR

Ill!-
IT 15 ORDERED that Defendant, County of Missoula nnd

Misaoula County Adrport take the following affirmative



F]

i
24
25
o
i

i

actlon te make Robert Moffett whole under the terns of the
Final Crder of the Board of Personnel Appeals dailed Juily 24,
1981 arid qnder the torme of the zekbtlement agreement datad
Hﬂvnnhn:ﬁiér 1901 ¢

L. ;J:'HI'I.{[-E-.'.' Lo him back pay in the emount of 55, 738,60
a5 intersst and §15,940.5& {less the amount tha Evployer
would have deducted for Mr. Moffett's contribution to PERS,
Sucial Security and other such regular mandatory deducotions]
as Wagqen

25 Deduct from hile wages due and deposit with the
Montana Public Emplayees Retirement Systen that amount which
weuld have been daducted had therd been oo breok in service
From August 1, 1980 through October 31, 1901, along with the
amount the Employer wonld have contributed.

3. Credit to his vacation leave account 18 374 days
of vecation time for the pericd August 31, 1980 through
thotoher 3L, 1981,

2, Credikb to his sick lesve accaunt 15 days of rick
leave fer the period August 3, 1580 through felober 31,
Legi.

Datad I:h'i.F.,Mnr of April log3.

BOAKD OF PEREONHMEL AMPRALS

- “eallieiin

fearing Examiner
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